IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO 28 WITH 938 OF 2018

DISTRICT : SANGLI

1) ORIGINAL APPLICATION NO. 28 OF 2018

Shri Dnyaneshwar Laxman Awate, )
Occ : Police Sub Inspector, )
Wada Taluka Police Station, )
Dist-Palghar, [Under suspension], )
R/o: A/P Yelvi, Tal-Jath, Dist-Sangli. )...Applicant

Versus

1. The Special Inspector General of
Police, Konkan Range,
Navi Mumbai, having office at
Konkan Bhavan, C.B.D, Belapur,

Navi Mumbai.

)
)
)
)
)
2. The Superintendent of Police, )
Palghar, having office at Palghar. )

3. The State of Maharashtra, )
Through the Principal Secretary, )

).

Mantralaya, Mumbai 400 032. ..Respondents

2) ORIGINAL APPLICATION NO. 938 OF 2018

Shri Dnyaneshwar Laxman Awate, )
Occ : Police Sub Inspector, )
Wada Taluka Police Station, )
Dist-Palghar, [Under suspension], )

).

R/o: A/P Yelvi, Tal-Jath, Dist-Sangli. ..Applicant
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Versus

1. The Special Inspector General of
Police, Konkan Range,
Navi Mumbai, having office at
Konkan Bhavan, C.B.D, Belapur,
Navi Mumbai.

2. The Superintendent of Police,
Palghar, having office at Palghar.

3. The State of Maharashtra,
Through the Principal Secretary,
Mantralaya, Mumbai 400 032.

L N R T —

...Respondents

Shri A.V Bandiwadekar, learned advocate for the Applicant.

Ms Swati Manchekar, learned Chief Presenting Officer for the
Respondents.

CORAM : Shri Shree Bhagwan (Vice-Chairman) (A)
Shri A.P Kurhekar (Member)(J)

RESERVED ON : 19.09.2019

PRONOUNCED ON : 16.11.2019

PER : Shri Shree Bhagwan (Vice-Chairman) (A)
ORDER

1. Heard Shri A.V Bandiwadekar, learned advocate for the Applicant

and Ms Swati Manchekar, learned Chief Presenting Officer for the

Respondents

2. In both the Original Applications, the applicant is same and the

grievances are connected, so redressal will be also the same. Hence both
the Original Applications are heard together and decided by this common

judgment.
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3. As submitted by the learned Counsel for the applicant, applicant
was born on 10.6.1987. He is B.A by qualification. Admittedly, the
applicant was appointed as a Cadet Training P.S.I by way of direct
nomination as Probationary P.S.I vide order dated 5.11.2012 (pages 256
to 284 both inclusive) of O.A.No.28 of 2018 by the D.I.G of Police and
Deputy Director, Maharashtra Police Academy, Nasik (hereinafter

referred as MPA order).

4, In the MPA order dated 5.11.2012, certain terms and conditions
are mentioned. In para 2.5 (I), it is mentioned that if training is not
satisfactory, the D.G.P., M.S, Mumbai, can extend the probation period
up to six months. In the same para 2.6 (II), it is also mentioned that in
the said extended period of six months, D.G & [.G.P, M.S, can take any
action including terminating/cancelling the appointment of any
candidate. In para 2.6 it is also mentioned that candidates till their
probation period in Maharashtra Police Academy any officer parallel to
D.I.G or above him, that is Deputy Director of Maharashtra Police
Academy will be treated as Appointing Authority.

S. Subsequently, after successful completion of training period, the
applicant was appointed to the post of P.S.I by the Director General of
Police, M.S, Mumbai by order dated 26.2.2015, (Exh. B, pages 24 to 26
in O.A. No.28 of 2018). With the above discussion it is clear that till the
candidates remain under training in the Maharashtra Police Academy,
their appointing authority is treated equivalent to Dy. Director of
Academy, i.e. D.I.G rank Officer in Police Department of DIG rank officer

in Police Department and above DIG rank in Police Department.

0. However, once they are appointed after successful completion of
training, their final appointment is done by the Director General and
Inspector General of Police, M.S, Mumbai and so after this appointment
their appointing authority becomes the D.G & Inspector General of

Police, M.S, Mumbai.
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A charge sheet was served against the applicant by the

Superintendent of Police, Palghar and as per Annexure-I of the charge

sheet, page 33, six charges were levelled against the applicant, which

reads as under:-

“RERTU

g, et qlel 3ufedles, e AR 3tac, achl AR sl Ul 3 fHeiss gt

Hicds Tl 310 Ajel A(Adsicl sl T 31t IR 1 933/094, HE[RTS ¥R0, 80§, ol, 8ES,
BE0, BEC, B9, 38 A IEEAR JURY MUFR 3RAAEN i fa5g o 2ER 3ideld wear O
M0 IRE T 9R8/R098, T.G.M.BLIAA ICC ABAA 9, 93 (9) (3) AB 93 (R) 3T I
allg RUATA SMetetl 313, qFa! Jelict YA [RRAsonl R detall 313.

9.

qrST T 3T IR&t 1 933/2094, HEERAD ¥R0, BOE, oL, 8ES, BEW, BEC, 899, 38 A
BT AU SEBR AT . R/9/2098 UG JFa! AER Belc DA SRR 6.8 R
Jufasmla Tl sftmRl, SEr At Migcen d-awel AR JeEaa HElawsw 90
() AATEA AF! FBR JHFA A HIR T HSe ead A A6 et T
3R 3 et SAAEEL gFat aA delet @

qrST W 3T IR&t 1 933/09Y, HEIRAD ¥R0, BOE, oL, 8ES, BEW, BEC, B9, 38 A
e AURY SUBR SRR HeR IEEAAA U TRIUL 202 83! Al et Al ALHAA
9ieR 358, e - frfdtest, A-zR 30 Fett, feeaws (gd), @-fH- o =i Frawwnet
f.&/19/2099 Ash aA= €.99/19/2094 A SR 08.00 Al Sl BHA-ATHAE AEAT AN
SIHel Atal Uil Blel Aideps FAMTae a Qb 383t &1 R T AT Biet
FICA 3R d e TG AMGHIDS [IBTAVR A (el {1 ASARTAR LHD! Gl

e Algen A. AYHA bz B3 e IR 3eacuT a JHAERUE W1 AUBH A GHR
U gHUAWT 54 foiell [ Rt SR SRACEEd JNStal ARRE dArsigat sist Allgd
B! et Afgl BBt 2ga1 3ieh eraAest fee.

gFel IRE 1 933/2098 Al dABRER 435 Slell Aldgs RGN SEHEHRIE
A SO AT Fd AR Bl

f2.9/90/209% AT FFE! A 1 933 /2094 Felid ABRAR Sit. 33 Sttt Afdh JFgA BIA
BB Hesdl bl AY A AT AA(det SAA goal ot AR ol 3id:=1 ggat
i AT B,

gotl [asea Tl Il alie S gost UichiA Sl Uil FAelisl BRUAA d Ul
TR TGB! FIoA BRI SIet B
(Quoted from page 33 of the O.A)

It is seen that out of above six charges the sixth charge is

regarding A.C.B and i.e. continued in Court.

8.

The impugned order dated 18.12.2017, Exh. A, page 21 in O.A.

No.28 of 2018 was issued by the Special I .G.P, Konkan Division. The

submission of learned counsel for the applicant is that in said show

cause notice it is mentioned at page 23 that Special I.G.O is competent
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authority for dismissing the applicant from service, which is contrary to

established law.

9. This Original Application was heard on 10.1.2018. In the said
order, in para 11 interim relief was granted to the applicant. The main
relief sought in para 9(a) & (b) by applicant at page 18 of the O.A is

against the show cause notice issued on 18.12.2017.

10. Respondents no 1 & 2, i.e. Special I.G.P, Konkan Division and S.P,
Palghar have filed their reply. While filing reply, in para 8 of the reply
discussion about appointment of the applicant as Cadet Training P.S.I by
the Officer of the rank of D.I.G and Dy. Director, Maharashtra Police
Academy, Nasik by order dated 5.11.2012 is mentioned and they have
interpreted that appointing authority for P.S.I is D.I.G or any officer
above the rank of D.I.G. Police. They have ignored the terms and
conditions mentioned in letter dated 5.11.2012 under condition no. 2.5.
() and 2.6 and also subsequent appointment letter issued by the D.G.P
dated 26.2.2015, Exh. B, page 24.

11. As per Article 311 of the Constitution of India, Dismissal, removal
or reduction in rank of persons employed in civil services under the
Union or a State, no person who is a member of a civil service of the
Union or an all-India service or a civil service of a State or holds a civil
post under the Union or a State shall be dismissed or removed by an
authority subordinate to that by which he was appointed. In the present
case, the Special [.G.P, has interpreted the order of Deputy
Director/D.I.G of Police dated 5.11.2012 as the appointing authority and
accordingly it has been interpreted that Special I.G.P, Konkan Division is

the competent authority.

12. However, as discussed in para 2.5 (I) and (II) of the letter (MPA
letter dated 5.12.2019), the appointing authority of P.S.I remains
equivalent to D.I.G or any officer above D.I.G, i.e. equivalent to Deputy
Director, Maharashtra Police Academy only till the candidate remains in

Maharashtra Police Academy. Once the candidate completes the
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successful training and appointed in a regular post of P.S.I as per order

dated 26.2.2015, Exh. B, page 24, Director General of Police, M.S,

Mumbai becomes the appointing authority and competent authority for

dismissal of Police Sub Inspector from service and for all other purposes

of role of appointing authority also.

13.

Learned Counsel for the applicant has also relied upon Section 25

of the Maharashtra Police Act, which is reproduced below:-

25. Punishment of the members of the subordinate
ranks of the Police Force departmentally for neglect of duty,
etc. -

[(1) The State Government or any officer authorised under
sub-section (2), in that behalf, may impose upon an Inspector or
any member of the subordinate ranks of the Police Force, who in
the opinion of the State Government or such authorised officer, is
cruel, perverse, remiss or negligent in, or unfit for, the discharge
of his duties, any one or more of the following penalties, namely

(a) recovery from pay of the whole or part of any pecuniary
loss caused to Government on account of the negligence or breach
of orders on the part of such Inspector or any member of the
subordinate rank of the Police Force;

(b) suspension,;

(c) reduction in rank, grade or pay, or removal from any
office of distinction or withdrawal of any special emoluments;

(d) compulsory retirement;

(e) removal from service which does not disqualify for future
employment in any department other than the Police Department;

(f) dismissal which disqualifies for future employment in
Government service:

Provided that, suspension of a police officer pending an
inquiry into his conduct or investigation of a complaint
against him of any criminal offence shall not be deemed to
be a punishment under clause (b).

(1A) The State Government or any officer authorized under
sub-section (2) in that behalf, may impose upon an
Inspector or any member of the subordinate ranks of the
Police Force, who is guilty of any breach of discipline or
misconduct or of any act rendering him unfit for the
discharge of his duty which, in the opinion of the State
Government or of such authorized officer, is not of such
nature as to call for imposition of any of the punishments
referred to in sub-section (1), any one or more of the
following punishments, namely
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(a) warning;
(b) a reprimand (to be entered in his service book);
(c) extra drill;
(d) fine not exceeding one month's pay;
(e) stoppage of increments :
Provided that, the punishment specified, -
(i) in clause (c), shall not be imposed upon any personnel

above the rank of Constable;

(ii) in clause (d), shall not be imposed upon an Inspector.|

Punitive powers of [Director-General and Inspector-

General], Commissioner, Deputy Inspector-
General [(including Director of Police
Wireless)] and [Superintendent] [and Principal of

Training Institution]

[(2) (&) The Director General and Inspector General
including Additional Director General, Special Inspector General,
Commissioner including Joint Commissioner, Additional
Commissioner and Deputy Inspector-General shall have authority
to punish an Inspector or any member of the subordinate rank
under sub-section (1) or (1A). A Superintendent shall have the like
authority in respect of any police officer subordinate to him below
the grade of Inspector and shall have powers to suspend an
Inspector who is subordinate to him pending enquiry into a
complaint against such Inspector and until an order of the
Director-General and Inspector-General or Additional Director-
General and Inspector-General and including the Director of Police
Wireless and Deputy Inspector-General of Police can be obtained.]

(b) The Principal of [a Police Training College] shall also
have the like authority in respect of any member of the
subordinate ranks of the Police Force below the grade of
Inspector [undergoing training at [such [College] or] serving under
him]|, and in respect of head constables and constables belonging
to the Police Force of [the District in which such [College] is
situated] or of any other district attached to [such [College] for
duty under him]. [He may also suspend an Inspector who
is [undergoing training at [such [College] or] subordinate to him
pending inquiry inters complaint against such Inspector] and until
an order of the [Director-General and Inspector-General] or
Deputy [Director-General and Inspector-General] can be obtained.]

[(ba) The Principal of a Police Training School shall have the
like authority in respect of any member of the subordinate ranks
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of the Police Force below the grade of an Inspector, undergoing
training at such school or serving under him, or attached to such
school for duty under him.]

[(bb) ******]

(c) The exercise of any power conferred by this sub-section
shall be subject always to such rules and orders as may be made
by the State Government in that behalf.

(3) Nothing in [sub-sections (1), (1A)] and (2)-

(a) shall affect any Police Officer's liability to a criminal

prosecution for any offence with which he may be charged; or

(b) shall entitle any authority subordinate to that by which
the Police Officer was appointed, to dismiss or remove him.

14. As mentioned in Section 25 3(b) of the Maharashtra Police Act,
any officer shall entitle any authority subordinate to that by which the

police officer was appointment to dismiss or remove him.

15. In view of this position, it is very clear that the impugned order is
not passed by the appointing authority, but by the authority who is not

competent to pass the said order.

16. The Advocate Shri A.V. Bandiwadekar for the Applicant placed
reliance on the decision of the Hon’ble Supreme Court in_AIR 1979 SC

1912 Krishna Kumar Versus The Divisional Assistant Electrical

Engineer, Central Railway and others, wherein the Hon’ble Supreme

Court laid down the ratio that removal of services by the authority
subordinate to the appointing authority is not legal and valid in view of
Article 311(1) of the Constitution of India. Paragraphs 4 and 7 of the
judgment is relevant for this purpose, which are as follows :-

“4, Article 311 (1) of the Constitution provides that no person
who is a member of a civil service of the Union or an all-India
service or a civil service of a State or holds a civil post under the
Union or a State shall be dismissed or removed by an authority
subordinate to that by which he was appointed. The simple
question for determination is whether, as alleged by the appellant,
he was removed from service by an authority subordinate to that
which had appointed him. The relevant facts are but these are these
only. The appellant was appointed as a Train Lighting Inspector
under an order issued by the Chief Electrical Engineer and was
removed from service under an order passed by the Divisional
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Assistant Electrical Engineer, Central Railway, Nagpur. The narrow
question, therefore, for consideration is whether the Divisional
Assistant Electrical Engineer is subordinate in rank to the Chief
Electrical Engineer. None of the affidavits filed by Shri Sarathy, who
passed the order of removal says that the post of Divisional
Assistant Electrical Engineer is equivalent to that of the Chief
Electrical Engineer in the official hierarchy. That the former is not
higher in rank than the latter is self-evident. In the circumstances, it
seems clear that the appellant was removed from service by an
authority which is subordinate in rank to that by which he was
appointed.

7. Since the appellant was appointed by the Chief Electrical
Engineer and has been removed from service by an order passed by
respondent 1 who, at any rate, was subordinate in rank the Chief
Electrical Engineer on the date of appellant’s appointment, it must
be held that respondent 1 had no power to remove the appellant
from service. The order of removal is in patent violation of the
provisions of Article 311 (1) of the Constitution.”

17.  Whereas learned P.O. for the Respondents referred to the decision
of Hon’ble Supreme Court in Civil Appeal No.10831 of 2010, decided
on 24.01.2017, Special Inspector General of Police & Ors. Vs.

Ambadas Hariba Yadav. However, in our respectful opinion the present

judgment is of little assistance to the learned P.O. in view of specific bar
of Section 25(3)(b) of the Maharashtra Police Act, reproduced above. As
such in the above facts and circumstances of the present case
Respondent No.l1 cannot be said legally competent to dismiss the

applicant.

18. Indeed there is clear admission of the Respondents in O.A.No.409
of 2018. In the said O.A. the Home Department had filed affidavit (page
280 and 281 of the O.A.N0.938 of 2018), wherein the Home Department
clearly admits that PSI is the post of Group B (non-gazetted) and the
appointing authority of the said post is Director General and Inspector

General of Police, Maharashtra State.

19. In view of the aforesaid discussion, in our considered opinion the
impugned order dated 26.02.2015 in O.A.No.28/2018 and the impugned
order dated 01.09.2018 in O.A.No0.938 of 2018 are clearly unsustainable
in law, in view of specific bar of Section 25(3)(b) of Maharashtra Police

Act read with Article 311(1) of the Constitution of India.
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20. Resultantly, both these orders deserve to be quashed and set

aside with liberty to the Respondents to pass order afresh in accordance

with law.
21. Hence the following order:-
ORDER
1. Original Application nos. 28/2018 and 938/2018 are allowed.

2. The impugned order dated 26.2.2015, at Exh. B, page 24 in O.A
28/2018 and the impugned order dated 1.9.2018, at Exh. A, page 45, in
0.A 938/2018 are quashed and set aside.

3. The Appointing Authority is, however, at liberty to pass order

afresh in accordance to law.

4. No order as to costs.
SD/- SD/-
(A.P Kurhekar) (Shree Bhagwan)
Member (J) Vice-Chairman (A)

Place : Mumbai
Date : 16.11.2019
Dictation taken by : A.K. Nair.
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